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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for the District 

of Columbia. 

No. 85074 Ax Law 

Lucy Jones Harris, Plaintiff, ! 

vs. ! 

D. W. MacCormack, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia^ at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed February 13 1935 

In the Supreme Court of the District of Columbia. 

Law No. 85074 

Lucy Jones Harris, Plaintiff, 

vs. i 

D. W. MacCormack, Defendant. 

COUNT NO. 1. 

The plaintiff Lucy Jones Harris sues the defendant D. W. 
MacCormack for that, whereas the plaintiff is now and has 
continuously been a good and lawful citizen of the United 
States and, until the happening of the grievances herein¬ 
after mentioned, had always been considered and reputed 
and believed to be an upright, honorable, efficient,! highly 
respected, courteous, cooperative and loyal employee of the 
United States Government. 
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And whereas, prior to the happening of the events here¬ 
inafter to be related, the plaintiff was employed by the 
United States Government in various capacities in the Im¬ 
migration Service, such employment extending over a pe¬ 
riod of ten to fifteen vears, and covered assignments to sta- 
tions at Ellis Island, New York, and Seattle, Washington. 
Plaintiff says that prior to the happening of the events 
hereinafter to be related that she was and had been during 
the continuation of such service in the United States Im¬ 
migration Service a trusted, efficient, courteous, coopera¬ 
tive and useful employee of the said service as above men¬ 
tioned. 

And whereas the defendant well knowing the premises, 
contriving wickedly and falsely to injure the plaintiff in her 
good name, fame and reputation, and with the intent 
2 and design to destroy the reputation of the plaintiff 
bv false, defamatorv, and libelous communications 
concerning the plaintiff, and for the purpose of destroying 
the influence of the plaintiff and with the design and intent 
to so injure the plaintiff in her reputation as an employee 
of the United States Government so that she was dis¬ 
charged from said service of the United States with prej¬ 
udice, and with the intent and design to injure, disgrace and 
defame the plaintiff in her good name, fame and reputation, 
and to bring her into public discredit and obloquy, did com¬ 
pose or repeat and did publish of and concerning the plain¬ 
tiff in a certain written communication, to wit; a certain 
letter to Senator Alben W. Barkley, at various times from 
December, 1933, up until May 1934, the following false, 
libelous, malicious and defamatorv words and saving, that 
is to say, to wit: 

“* * * without exception, the officers now in the ser¬ 

vice who have had contact with her work, report her as 
being contentious, self-willed, assertive as to her rights, 
and not amenable to discipline. They are also unanimous 
in their opinion that at no time during the period of her em¬ 
ployment by the Department have her services been of 
real value.” 

“ Commissioner Weedin at Seattle who has recently writ¬ 
ten us in her behalf, in 1930 included her name in the list of 
employees headed ‘Services not meritorious’ ”. 
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“ I do not consider her work as Chairman of the Board of 
Special Inquiry in Chinese cases satisfactory. The exam¬ 
inations conducted by her indicate that she does not ap¬ 
proach the cases with an unbiased mind. She assumes the 
role of prosecutor rather than that of an investigator. Her 
records are filled with extraneous matter and detailed in¬ 
formation upon points that have no bearing upon the is¬ 
sue.” 

“Mrs. Harris seems to have been a problem wherever 
she has been. She has been considered more or less of a 
joke at Seattle. Every assistant commissioner, of 
3 which I have been the last, has considered her the 
worst. * * *” | 

“There is no useful purpose resulting from her assign¬ 
ment there. I understand she was sent there, if I mav use 
the term, as a result of the passing of the buck from the 
Ellis Island Office.” j 

“These statements coming from officers associated with 
her at different stations and at different times impelled 

the conclusion that her services have been marked bv in- 

* 

compatibility, uncooperativeness and to a large extent in¬ 
competency. Her record discloses that whether in further¬ 
ance of her efforts to gain promotion or to maintain her 
complaints, she has relied heavily upon political and out¬ 
side influences. The point is she has evidently been unwill¬ 
ing to rest her case upon her individual merit.” 

“It appears that Mrs. Harris' original appointment was 
through political influence; that at no time have her ser¬ 
vices been satisfactory or valuable to the government and 
that she has continuously attempted to exercise outside 
pressure on the Department, there appearing in the file 
something like 90 communications from 50 different sources 
in her behalf.” ! 

And whereas such malicious and false statements and 
scandalous charges as were composed, repeated, made and 
published in said letter are, in truth and in fact, false, in 
that it is not true that the plaintiff was contentious, self- 
willed, assertive as to her rights, non-amenable to discipline, 
and her services of no real value to the government ; that 
her services were not meritorious; that she assumed the 
role of prosecutor rather than that of investigator in her 
claims, and that her records are filled with extraneous mat- 
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ter; and that she was considered a joke at Seattle; or that 
she has been considered the worst (meaning the worst em¬ 
ployee in the said Immigration Service) by every Commis¬ 
sioner at Seattle ; or that her services have been marked by 
incompatibility or uncooperativeness and incompetency, or 
that she has relied heavily upon political and outside 
4 influences ; or that at no time have her services been 
satisfactory or of no value to the government, or that 
she has continuously attempted to exercise outside pressure 
on the department. 

And whereas plaintiff alleges that the defendant, well 
knowing the premises, but maliciously, wilfully, wickedly 
and falsely intending so to do, by means of the aforesaid 
scandalous letter, composed, repeated, published and cir¬ 
culated as aforesaid in the District of Columbia, injured the 
plaintiff in her health, good name, fame and reputation and 
have caused persons knowing the plaintiff to believe her to 
be an unworthy person and to believe her guilty of the 
charges set forth as above stated; and that plaintiff says 
that she has been damaged in the sum of Fifty Thousand 
Dollars, ($50,000.00) as compensatory damages. 

WHEREFORE, the plaintiff prays judgment against the 
defendant for the sum of Fifty Thousand Dollars 
($50,000.00), plus the costs of this suit. 


COUNT NO. 2. 

The plaintiff Lucy Jones Harris sues the defendant D. 
W. MacCormack for that, whereas the plaintiff is now and 
has continuously been a good and lawful citizen of the 
United States, and, until the happening of the grievances 
hereinafter mentioned, had always been considered and re¬ 
puted and believed to be an upright, honorable, efficient, 
highly respected, courteous, cooperative and loyal employee 
of the United States Government. 

And whereas, prior to the happening of the events 
5 hereinafter to be related, the plaintiff was employed 
by the United States Government in various capaci¬ 
ties in the Immigration Service, such employment extend¬ 
ing over a period of ten to fifteen years, and covered assign¬ 
ments to stations at Ellis Island, New York and Seattle, 
Washington. Plaintiff says that prior to the happening of 
the events hereinafter to be related that she was and had 
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been during* the continuation of such service in the United 
States Immigration Service a trusted, efficient, courteous, 
cooperative and useful employee of the said service as 
above mentioned. 

And whereas the defendant well knowing the premises, 
but contriving wickedly and falsely to injure the plaintiff 
in her good name, fame and reputation, and with the; intent 
and design to destroy the reputation of the plaintiff by 
false, defamatory, and libelous communications concerning 
the plaintiff, and for the purpose of destroying the influence 
of the plaintiff and with the design and intent to so injure 
the plaintiff in her reputation as an employee of the United 
States Government so that she was discharged from said 
service of the United States with prejudice, and with the 
intent and design to injure, disgrace and defame the plain¬ 
tiff in her good name, fame and reputation, and to bring 
her into public discredit and obloquy, did compose or re¬ 
peat and did publish of and concerning the plaintiff in a 
certain written communication, to wit: a certain letter to 
Senator Alben W. Barkley, by publishing, mailing alid de¬ 
livering a copy thereof, on or about, to wit: May 30,' 1934, 
to Honorable Richard B. Russell, a Senator of the United 
States, which said copy was sent to and received by said 
Senator Richard B. Russell and read bv himself and other 
officials in his office, and which said letter contained 
6 the following false, libelous, malicious and defama- 
torv words and savings, that is to sav, to wit: 

“* * * without exception, the officers now in the ser¬ 
vice who have had contact with her work, report lier as 
being contentious, self-willed, assertive as to her rights, and 
not amenable to discipline. They are also unanimous in 
their opinion that at no time during the period of her em¬ 
ployment by the Department have her services been of real 
value.” 

i 

“ Commissioner VVeedin at Seattle who has recently: writ¬ 
ten us in her behalf, in 1930 included her name in the list of 
employees headed ‘Services not meritorious’ ”. 

“I do not consider her work as Chairman of the Board 
of Special Inquiry in Chinese cases satisfactory. The ex¬ 
aminations conducted by her indicate that she does not ap¬ 
proach the cases with an unbiased mind. She assumes the 
role of prosecutor rather than that of an investigator. Her 
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records are filled with extraneous matter and detailed in¬ 
formation upon points that have no bearing* upon the is¬ 
sue.” 

4 ‘Mrs. Harris seems to have been a problem wherever she 
has been. She has been considered more or less of a joke 
at Seattle. Everv assistant commissioner, of which I have 
been the last, has considerd her the worst * * *”. 

“There is no pseful purpose resulting* from her assign¬ 
ment there. I understand she was sent there, if I may use 
the term, as a result of the passing of the buck from the 
Ellis Island Office.” 

“These statements coming from officers associated with 
her at different stations and at different times impelled the 
conclusion that her services have been marked by incom¬ 
patibility, uncooperativeness and to a large extent incom¬ 
petency. Her record discloses that whether in furtherance 
of her efforts to gain promotion or to maintain her com¬ 
plaints, she has relied heavily upon political and outside in¬ 
fluences. The point is she has evidently been unwilling to 
rest her case upon her individual merit.” 

“It appears that Mrs. Harris’ original appointment was 
through political influence; that at no time have her ser¬ 
vices been satisfactory or valuable to the government and 
that she has continuouslv attemnted to exercise outside 

•> A. 

pressure on the Department, there appearing in the file 
something like 90 communications from 50 different sources 
in her behalf. ’ ’ 

And whereas such malicious and false statements and 
scandalous charges as were composed, repeated, made 
7 and published in said letter are, in truth and in fact, 
false, in that it is not true that the plaintiff was con¬ 
tentious, self-willed, assertive as to her rights, non-amen- 
able to discipline, and her services of no real value to the 
government; that her services were not meritorious; that 
she assumed the role of prosecutor rather than that of in¬ 
vestigator in her claims, and that her records are filled 
with extraneous matter; and that she was considered a joke 
at Seattle; or that she has been considered the worst (mean¬ 
ing the worst employee in the said Immigration Service) by 
every Commissioner at Seattle; or that her services have 
been marked by incompatibility or uncooperativeness and 
incompetency, or that she has relied heavily upon political 
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and outside influences; or that at no time have her services 
been satisfactory or of no value to the government^ or that 
she has continuously attempted to exercise outside pressure 
on the department. 

And whereas plaintiff alleges that the defendant, well 
knowing the premises, but maliciously, wilfully, wickedly 
and falselv intending so to do, bv means of the aforesaid 
scandalous letter, composed, repeated, published and cir¬ 
culated as aforesaid in the District of Columbia, injured the 
plaintiff in her health, good name, fame and reputation and 
have caused persons knowing the plaintiff to believe her to 
be an unworthy person and to believe her guilty! of the 
charges set forth as above stated; and that plaintiff says 
that she has been damaged in the sum of Fifty Thousand 
Dollars, ($50,000.00) as compensatory damages. 

WHEREFORE, the plaintiff prays judgment 
8 against the defendant for the sum of Fifty Thousand 
Dollars, ($50,000.00), plus the costs of this suit. 

COUNT NO. 3. ■ 

The plaintiff Lucy Jones Harris sues the defendant D. 
W. MacCormack for that, whereas the plaintiff is now and 
has continuously been a good and lawful citizen jof the 
United States, and, until the happening of the grievances 
hereinafter mentioned, had always been considered and re¬ 
puted and believed to be an upright, honorable, efficient, 
highly respected, courteous, cooperative and loyal employee 
of the Ignited States Government. 

And whereas, prior to the happening of the events herein¬ 
after to be related, the plaintiff was employed by the United 
States Government in various capacities in the Immigra¬ 
tion Service, such employment extending over a period of 
ten to fifteen years, and covered assignments to stations at 
Ellis Island, New York and Seattle, Washington. Plaintiff 
says that prior to the happening of the events hereinafter 
to be related that she was and had been during the continua¬ 
tion of such service in the United States Immigration Ser¬ 
vice a trusted, efficient, courteous, cooperative and useful 
employee of the said service as above mentioned. 

And whereas the defendant well knowing the premises, 
but contriving wickedly and falsely to injure the plaintiff 
in her good name, fame and reputation, and with the intent 
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and design to destroy the reputation of the plaintiff by 
false, defamatory, and libelous communications concerning 
the plaintiff and for the purpose of destroying the 
9 influence of the plaintiff and with the design and in¬ 
tent to so injure the plaintiff in her reputation as an 
employee of the United States Government so that she was 
discharged from said service of the United States with 
prejudice, and with the intent and design to injure, dis¬ 
grace and defame the plaintiff in her good name, fame and 
reputation, and to bring her into public discredit and 
obloquy, did compose or repeat and did publish of and con¬ 
cerning the plaintiff in a certain written communication, 
to wit: a certain letter to Senator Alben W. Barklev, bv 
publishing, mailing and delivering a copy thereof, on or 
about, to wit: March 15, 1934. to Honorable Royal S. Cope¬ 
land, a Senator of the United States, which said copy was 
sent to and received by said Senator Royal S. Copeland and 
read by himself and other officials in his office, and which 
said letter contained the following false, libelous, malicious 
and defamatory words and sayings, that is to say, to wit: 

“ * * * without exception, the officers now in the ser¬ 

vice who have had contact with her work, report her as 
being contentious, self-willed, assertive as to her rights, and 
not amenable to discipline. They are also unanimous in 
their opinion that at no time during the period of her em¬ 
ployment by the Department have her services been of real 
value.” 

4 ‘Commissioner Weedin at Seattle who has recently writ¬ 
ten us in her behalf, in 1930 included her name in the list of 
employees headed ‘Services not meritorious.’ ” 

“I do not consider her work as Chairman of the Board 
of Special Inquiry in Chinese cases satisfactory. The ex¬ 
aminations conducted by her indicate that she does not ap¬ 
proach the cases with an unbiased mind. She assumes the 
role of prosecutor rather than that of an investigator. Her 
records are filled with extraneous matter and detailed in¬ 
formation upon points that have no bearing upon the is¬ 
sue.” 

“Mrs. Harris seems to have been a problem wherever 
she has been. She has been considered more or less of a 
joke at Seattle. Every assistant commissioner, of which I 
have been the last, has considered her the worst * * * 
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44 There is no useful purpose resulting from her 
10 assignment there. I understand she was sent there, 
if I may use the term, as a result of the passing of 
the buck from the Ellis Island Office. ” 


“ These statements coming from officers associated with 
her at different stations and at different times impelled the 
conclusion that her services have been marked bv incom- 
patibility, uncooperativeness and to a large extent incom¬ 
petency. Her record discloses that whether in furtherance 
of her efforts to gain promotion or to maintain her com¬ 
plaints, she has relied heavily upon political and outside 
influences. The point is she has evidently been unwilling to 
rest her case upon her individual merit. ’ ’ 

“It appears that Mrs. Harris’ original appointment was 
through political influence; that at no time have her ser¬ 
vices been satisfactory or valuable to the government and 
that she has continuously attempted to exercise outside 
pressure on the Department, there appearing in the file 
something like 90 communications from 50 different sources 
in her behalf.” 


And whereas such malicious and false statements and 


scandalous charges as were composed, repeated, made and 
published in said letter are, in truth and in fact, false, in 
that it is not true that the plaintiff was contentious, self- 
willed, assertive as to her rights, noil-amenable to; disci¬ 
pline, and her services of no real value to the government; 
that her services were not meritorious; that she assumed 
the role of prosecutor rather than that of investigator in 
her claims, and that her records are filled with extraneous 
matter; and that she was considered a joke at Seattle; or 
that she has been considered the worst (meaning the worst 
employee in the said Immigration Service) by every Com¬ 
missioner at Seattle; or that her services have been marked 
by incompatibility or uncooperativeness and incompetency, 
or that she has relied heavily upon political and outside in¬ 
fluences ; or that at no time have her services been satis¬ 
factory or of no value to the government, or that she has 
continuously attempted to exercise outside pressure 
11 on the department. 

And whereas plaintiff alleges that the defendant, 
well knowing the premises, but maliciously, wickedly, wil- 
fullv and falselv intending so to do, bv means of the afore- 
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said scandalous letter, composed, repeated, published and 
circulated as aforesaid in the District of Columbia, injured 
the plaintiff in her health, good name, fame and reputation 
and have caused persons knowing the plaintiff to believe 
her to be an unworthy person and to believe her guilty of 
the charges set forth as above stated; and that plaintiff 
says that she has been damaged in the sum of Fifty Thou¬ 
sand Dollars ($50,000.00) as compensatory damages. 

WHEREFORE, the plaintiff prays judgment against the 
defendant for the sum of Fifty Thousand Dollars, 
($50,000.00). plus the costs of this suit. 

McNEILL & McNEILL 
by ROBERT H. McNEILL 

Attorneys for Plaintiff. 


12 Pleas to Declaration 

Filed March 9 1935 

#**#**#* 

1. For a plea to said Count No. 1, the defendant says that 
plaintiff ought not to have or maintain her action against 
him, because the alleged publication complained of occurred, 
and the cause of action mentioned and relied upon accrued 
to said plaintiff, more than one year prior to the commence¬ 
ment of this suit, and this he, the defendant, is ready to 
verify. 

2. For a further plea to said Count, this defendant says 
that the plaintiff ought not to have this action against him 
for that before and at the time of the alleged grievances 
mentioned in said Count, defendant was an officer of the 
United States, namely, the duly appointed and qualified 
Commissioner of Immigration and Naturalization, the head 
of the Immigration and Naturalization Service of the De¬ 
partment of Labor, and then and there acting in discharge 
of his official duties as such officer; that the grievance com¬ 
plained of, to wit, the alleged publication was in response 
to a letter addressed to defendant in his said official capacity 
by Senator Alben W. Barkley, under date of November 14, 
1933, written in the interest of plaintiff wherein the writer 
said “I shall appreciate it if you will please look into her 
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(plaintiff’s) case and reconsider it, and I hope yon yvill find 
it possible to retain her”; that said letter of Senator Bark¬ 
ley was written at the request, suggestion or instance of 
plaintiff or those acting for her and at her suggestion or 
request; that the statements made and language used, set 
forth in said count were contained in the defendant’s letter 
of reply to Senator Barkley, dated December 18, 1933, and 
were made and based upon reports and information fur¬ 
nished to defendant by officers and employees of the said 
Immigration and Naturalization Service in the course 
13 of their official duties; said officers and employees 
having knowledge and being familiar with the work 
and service performed by plaintiff in said Service; that de¬ 
fendant relied upon said reports and information and be¬ 
lieved them to be true; that in making the statements com¬ 
plained of contained in his said letter, defendant acted with¬ 
out malice, with honest motives, in the interest of good ad¬ 
ministration and of the comity existing between the legis¬ 
lative and executive branches of the Federal Government, 
wherebv there is furnished and made available to a member 
of Congress information and data in the files and records of 
an executive department or bureau of the said government; 
that the said information, statements or language com¬ 
plained of in this Count were privileged and this the defen¬ 
dant is ready to verify. Wherefore defendant says that 
plaintiff ought not to have or maintain this suit. 

3. For a further plea to said cause of action alleged in 
this Count, defendant says that in communicating to the 
said defendant as hereinbefore set forth and in receiving 
the letter of defendant containing the words and language 
complained of, said Senator Barkley was the agent of plain¬ 
tiff, acting on her behalf and in her interest, and at her in¬ 
stance, suggestion or request; that the alleged publication 
thereof was in effect and substance a publication to plaintiff 
and not a publication constituting a cause of action against 
this defendant. 

4. For a further plea to Count No. 1 of the declaration 
herein, the defendant says: that the words in said Count 
declared upon and set forth are true in substance and fact 
according to their natural and ordinary signification. 

5. For a further plea to Count 1 of the declaration herein 
filed, the defendant denies any knowledge or information 
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sufficient to form a belief as to the truth of the allega- 
14 tion contained in the first paragraph of said Count, 
except that defendant denies that among the employ¬ 
ees with whom and under whom the plaintiff was employed, 
she was considered to be an efficient, courteous and coopera¬ 
tive employee. 

Defendant admits that prior to the alleged publication 
complained of plaintiff was employed by the United States 
Government as specified in the second paragraph of this 
Count but defendant denies that during such employment 
she was an efficient, courteous, cooperative and useful em¬ 
ployee of the Immigration Service. 

Defendant admits that in a certain letter dated December 
18, 1933, addressed to and mailed to Senator Alben W. 
Barkley, there were contained the words declared upon and 
set forth in the third paragraph of said Count 1. but says 
that there was no other or further publication of said let¬ 
ter bv this defendant and defendant denies each and everv 
* * 

allegation to the contrary in the said Count contained. 

Defendant denies that in writing and sending the said 


letter as aforesaid, he had the purpose, design or intent of 
injuring plaintiff in anywise or of destroying her reputa¬ 
tion or of disgracing or defaming her or of causing her 
discharge from the government service, and defendant says 
that at the time of the writing, sending and alleged publica¬ 
tion of said lettel*, said plaintiff was not an employee of the 
said Immigration and Naturalization Service; her employ¬ 
ment as such having been terminated November 19, 1933. 


Count No. 2. 


1. For a plea to said Count No. 2, this defendant says that 
the plaintiff ought not to have this action against him for 
that before and at the time of the alleged grievances men¬ 
tioned in said Count, defendant was an officer of the United 
States, namely, the duly appointed and qualified 
15 Commissioner of Immigration and Naturalization, 
the head of the Immigration and Naturalization Ser¬ 
vice of the Department of Labor, and then and there acting 
in discharge of his official duties as such officer; that the 
grievance complained of, to wit, the alleged publication was 
in response to a letter addressed to the Secretary of Labor, 
in her official capacity, by Senator Richard B. Russell, un- 
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der date of March 10, 1934, written in the interest of plain¬ 
tiff, wherein the writer said: “I shall sincerely appreciate 
every consideration accorded her, (the plaintiff) and trust 
that it may be possible to order her reinstatement in the 
service”; that said letter of Senator Russell was written at 


the request, suggestion or instance of plaintiff or those 
acting for her and at her suggestion or request; that the 
statements made and the language used, set forth in said 
count, were contained in a letter written bv defendant, to 
whom the said Secretary of Labor referred the letter of 
said Senator Russell for reply, said letter of the defendant 
being dated March 15, 1934, and not May 30, 1934, as al¬ 
leged in said count; 

Said defendant denies that the said publication relied 
upon and set forth in this count was made or accomplished 
by the sending or mailing of a copy of that certain letter 
addressed to Senator Alben W. Barklev referred to in 
Count No. 1 of the declaration herein, but admits that the 
language used and statements made therein were of the 
substance and tenor set forth in this count; that the state¬ 
ments made and language used set forth in said count were 
contained in the defendant’s letter of reply to Senator Rus¬ 
sell, dated March 15, 1934, and were made and based upon 
reports and information furnished to defendant by officers 
and employees of the said Immigration and Naturalization 
Service in the course of their official duties; said officers 
and employees having knowledge and being familiar with 
the work and service performed by plaintiff in said 
16 Service; that defendant relied upon said reports and 
information and believed them to be true;: that in 
making the statements complained of contained in his said 
letter, defendant acted without malice, with honest motives, 
in the interest of good administration and of the comity 
existing between the legislative and executive branches of 
the Federal Government, whereby there is furnished and 
made available to a member of Congress information and 
data in the files and records of an executive department or 
bureau of the said Government; that the said information, 
statements or language complained of in this Count were 
privileged and this the defendant is ready to; verify. 
Wherefore defendant says that plaintiff ought not to have 
or maintain this suit. 
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2. For a further plea to said cause of action alleged in 
this Count, defendant says that in communicating to the 
said defendant as hereinbefore set forth and in receiving 
the letter of defendant containing the words and language 
complained of, said Senator Russell was the agent of plain¬ 
tiff, acting on her behalf and in her interest, and at her in¬ 
stance, suggestion or request; that the alleged publication 
thereof was in effect and substance a publication to plain¬ 
tiff and not a publication constituting a cause of action 
against this defendant; 

3. For a further plea to Count No. 2 of the declaration 
herein, the defendant says: that the words in said Count 
declared upon and set forth are true in substance and fact 
according to their natural and ordinary signification. 

4. For a further plea to Count 2 of the declaration herein 
filed, the defendant denies anv knowledge or information 

« W 

sufficient to form a belief as to the truth of the allegation 
contained in the first paragraph of said Count, except that 
defendant denies that among the employees with whom and 
under whom the plaintiff was employed, she was con- 
17 sidered to be an efficient, courteous and cooperative 
employee. 

Defendant admits that prior to the alleged publication 
complained of plaintiff was employed by the United States 
Government as specified in the second paragraph of this 
Count but defendant denies that during such employment 
she was an efficient, courteous, cooperative and useful em¬ 
ployee of the Immigration Service. 

Defendant admits that in a certain letter dated March 15, 

1934, addressed to and mailed to Senator Russell, there 

were contained the words declared upon and set forth in 

the third paragraph of said Count 2, but says that there 

was no other or further publication of said letter by this 

defendant and defendant denies each and every allegation 

to the contrary in the said Count contained. 

* 

Defendant denies that in writing and sending the said 
letter as aforesaid, he had the purpose, design or intent of 
injuring plaintiff in anywise or of destroying her reputa¬ 
tion or of disgracing or defaming her or of causing her 
discharge from the government service, and defendant says 
that at the time of the writing, sending and alleged publica- 
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tion of said letter, said plaintiff was not an employee of the 
said Immigration and Naturalization Service; her employ¬ 
ment as such having been terminated November 19, 1933. 

Count No. 3. ; 


1. For a plea to said Count No. 3, this defendant says 
that the plaintiff ought not to have this action against him 
for that before and at the time of the alleged grievances 
mentioned in said Count, defendant was an officer of the 
United States, namely, the duly appointed and qualified 
Commissioner of Immigration and Naturalization, the head 
of the Immigration and Naturalization Service of the De¬ 
partment of Labor, and then and there acting in dis- 
18 charge of his official duties as such officer; that the 
grievance complained of, to wit, the alleged publica¬ 
tion was in response to a letter addressed to the Secretary 
of Labor, in her official capacity, by Senator Royal S. Cope¬ 
land, under date of February 27, 1934, written in the in¬ 
terest of plaintiff wherein the writer said: “ Constituents 
of mine are verv much interested in Mrs. Lucv J. Harris, 
whose services as immigration inspector in Seattle* Wash¬ 
ington, were recently discontinued. I should appreciate 
very much any advice you could give me on this matter;” 
that said letter of Senator Copeland was written at the re¬ 
quest, suggestion or instance of plaintiff or those acting for 
her and at her suggestion or request; that the statements 
made and the language used, set forth in said count, were 
contained in a letter written by defendant, to whom the said 
Secretary of Labor referred the letter of said Senator 
Copeland for reply, said letter of the defendant being dated 
March 7, 1934, and not March 15, 1934, as alleged in said 
count: 


Said defendant denies that the said publication relied 
upon and set forth in this count was made or accomplished 
by the sending or mailing of a copy of that certaiti letter 
addressed to Senator Alben W. Barkley referred to in 
Count No. 1 of the declaration herein, but admits that the 
language used and statements made therein were of the 
substance and tenor set forth in this count; that the state¬ 
ments made and language used set forth in said count were 
contained in the defendant’s letter of reply to Senator 





16 


LUCY JONES HARRIS VS. D. \V. MACCORMACK. 


Copeland, dated March 7, 1934, and were made and based 
upon reports and information furnished to defendant by 
officers and employees of the said Immigration and Natu¬ 
ralization Service in the course of their official duties; said 
officers and employees having knowledge and being familiar 
with the work and service performed by plaintiff in said 
Service; that defendant relied upon said reports and 
19 information and believed them to be true; that in 
making the statement complained of contained in his 
said letter, defendant acted without malice, with honest 
motives, in the interest of good administration and of the 
comitv existing between the legislative and executive 
branches of the Federal Government, wherebv there is fur- 
nished and made available to a member of Congress infor¬ 
mation and data in the files and records of an executive de¬ 
partment or bureau of the said Government; that the said 
information, statements or language complained of in this 
Count were privileged and this the defendant is ready to 
verify. Wherefore defendant says that plaintiff ought not 
to have or maintain this suit. 

2. For a further plea to said cause of action alleged in 
this Count, defendant says that in communicating to the 
said defendant as hereinbefore set forth and in receiving 
the letter of defendant containing the words and language 
complained of, said Senator Copeland was the agent of 
plaintiff, acting on her behalf and in her interest, and at 
her instance, suggestion or request; that the alleged publi¬ 
cation thereof was in effect and substance a publication to 
plaintiff and not a publication constituting a cause of action 
against this defendant; 

3. For a further plea to Count No. 3 of the declaration 
herein, the defendant says; that the words in said Count 
declared upon and set forth are true in substance and fact 
according to their natural and ordinary signification. 

4. For a further plea to Count 3 of the declaration herein 
filed, the defendant denies any knowledge or information 
sufficient to form a belief as to the truth of the allegation 
contained in the first paragraph of said Count, except that 
defendant denies that among the employees with whom and 
under whom the plaintiff was employed, she was considered 
to be an efficient, courteous and cooperative employee. 
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Defendant admits that, prior to the alleged pub- 

20 lication complained of plaintiff was employed by the 
United States Government as specified in the second 

paragraph of this Count but defendant denies that during 
such employment she was an efficient, courteous, coopera¬ 
tive and useful employee of the Immigration Service. 

Defendant admits that in a certain letter dated March 7, 
1934, addressed to and mailed to Senator Copeland, there 
were contained the words declared upon and set forth in the 
third paragraph of said Count 3, but says that there was 
no other or further publication of said letter by this defen¬ 
dant and defendant denies each and even’ allegation to the 
contrarv in the said Count contained. 

Defendant denies that in writing and sending the said 
letter as aforesaid, he had the purpose, design or intent of 
injuring plaintiff in anywise or of destroying her reputa¬ 
tion or of disgracing or defaming her or of causing her dis¬ 
charge from the government service, and defendant says 
that at the time of the writing, sending and alleged; publica¬ 
tion of said letter, said plaintiff was not an employee of the 
said Immigration and Naturalization Service; her employ¬ 
ment as such having been terminated November 19,; 1933. 

LESLIE C GARNETT 

United States Attorney. j 

H. L. UNDERWOOD 

Assistant United States Attorney, 
Attorneys for Defendant. 

21 Joinder of Issue Note of Issue 

\ 

Filed April 18 1935 

# # * * * * *!# 

Comes now the plaintiff, through undersigned counsel, 
and joins issue on all of the pleas filed herein on behalf of 
the defendant. 

The last pleadings filed herein were the pleas of the de¬ 
fendant filed herein on the 9tli day of March, A. ;D. 1935. 
The counsel representing the respective parties are McNeill 
& McNeill, Investment Building, for the plaintiff Lucy 
Jones Harris, and Leslie C. Garnett, United States Attor- 

i 
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ney, and H. L. Underwood, Assistant United States Attor¬ 
ney for the defendant D. W. MacCormack. 

McNEILL & McNEILL 
Attorneys for Plaintiff. 

Notice to Clerk 


Mr. Clerk: 

Please calendar the above case for trial. 

McNEILL & McNEILL 

• Attorneys for Plaintiff. 


Supreme Court of the District of Columbia 

Wednesday, May 27, 1936. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

#**••#*• 

Come now the parties hereto by their respective attorneys 
of record and a jury of good and lawful persons of this dis¬ 
trict, to-wit: Charles A. Riddle, Charles L. Taylor, Thomas 
G. Jones, Donald G. Kessler, Clarence M. Godfrey, 
22 Karl Holer, Grace R. Montgomery, LuRee H. Jobe, 
Leon M. Caton, James 0. Totton, Ganson F. Dawken 
and Robert E. Guillot, who are duly sworn to well and truly 
try the issue herein joined and after this cause is heard 
and given to the jury in charge they upon their oath say 
thev find for the defendant, bv the direction of the Court. 

Whereupon, plaintiff by he.'-attorneys of record waives 
the time within which to file her motion for a new trial, and 
judgment is ordered forthwith. 

Wherefore, it is considered that plaintiff take nothing 
bv this action that defendant go hence without dav, be for 
nothing held and recover of plaintiff his costs of defense to 
be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
neys of record, in open Court, notes an appeal to the L'nited 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
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leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 

Memorandum 

JUNE 18 - 1936. j 

$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

Filed June 19 1936 

The plaintiff, appellant herein, for her Bill of Excep¬ 
tions in this cause savs: i 

1. That the Court erred in permitting counsel for the 

defendant to submit a motion to dismiss upon the 
23 pleadings and the opening statement of plaintiff’s 
counsel, no demurrer to said declaration having been 
previously submitted for consideration by the Court. 

2. That the Court erred in not permitting the plaintiff to 
proceed with her proof in the cause after the jury had been 
selected and sworn to try the issues in the cause and after 
the opening statement by her counsel. 

3. That the Court erred in dismissing the cause upon the 
pleadings and/or upon the opening statement of plaintiff’s 
counsel. 

4. That the Court erred in holding that plaintiff’s declara¬ 
tion did not state a cause of action. 

5. That the Court erred in holding that the facts offered 
to be established on behalf of plaintiff, as disclosed!in the 
opening statement of counsel, did not constitute a good 
cause of action. 

6. The Court erred in holding that the libelous statement 
against plaintiff, made by defendant, as disclosed in the 
bill of complaint and as admitted by the defendant, were 
absolutely privileged communications by the defendant. 

7. That the Court erred in holding that the libelous! state¬ 
ments of the defendant made and published against the 
plaintiff, as alleged in the complaint, were qualifiedly privi¬ 
leged communications. 
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8. That the Court erred in holding that the libelous state¬ 
ments against plaintiff, made by the defendant, as set out 
in the complaint, were privileged communications. 

9. That the Court erred in ruling, as a matter of law, that 
the defendant was free from liability to the plaintiff upon 
his admissions that the libelous communications set out in 

the complaint were published by him under condi- 
24 tions outlined in the declaration and stated by coun¬ 
sel for plaintiff in his opening statement to the jury. 

ROBERT H. McNEILL 
Attorney for Plaintiff. 


District Court of the United States for the 
District of Columbia 

Monday, June 29, 1936. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

******** 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, plaintiff by her attorneys submits 
to the Court her Bill of Exceptions taken at the trial of this 
cause, and prays that the same be signed and made of 
record, nunc pro tunc , which is hereby accordingly done. 


Designation of Record 

Filed June 19 1936 

******** 

The Clerk will include in the Designation of Record to 
the United States Court of Appeals for the District of 
Columbia, the following: 

1. Declaration 

2. Pleas to Declaration 

3. Joinder of Issue 

4. Note of Issue 
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5. Opening Statement by Plaintiff’s Counsel. 

6. Minutes of the Court (M. 92, page 185) 

25 7. This Designation. 

ROBERT H. McNEILL 
Attorney for Plaintiff. 

Received copy June 19/36. 

J J WILSON 
Asst U S Atty D. C. 
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District Court of the United States 
For the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 25, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 85074 at Law, wherein 
Lucy Jones Harris is Plaintiff and D. W. MacCorntack is 
Defendant, as the same remains upon the files and of record 
in said Court. 

1 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 18tli day of August, 1936. 

CHARLES E. STEWART, 

Clerk. 

By CHAS E STEWART, I 

(Seal) Assistant Clerk. 
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27 Iii the Supreme Court of the District of Columbia 

Law Xo. 85,074. 

Lucy Jones Harris, 208 Massachusetts Ave., X. E., 
Washington, D. C., Plaintiff , 

vs 

D. W. MacCormack, c/o Department of Labor, Immigration 

& Naturalization Bureau, Washington, D. C., Defendant. 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Aug. 19, 1936. Moncure Burke, 
Clerk. 

Bill of Exceptions 

BE IT REMEMBERED that this cause came on for trial 
in this Court on the 27th day of May, 1936. before the 
Honorable Joseph W. Cox, Judge presiding, and a jury, 
where the following proceedings were had: 

Appearances 

For Plaintiff: 

Robert H. McXeill, Esquire, 

Kelly Kash, Esquire 

For Defendant: 

H. L. Underwood, Assistant United States Attorney 

Edward J. Garrahan. 

Statement of Case 

Robert H. McXeill, Esquire, attorney for the plaintiff, 
made the following opening statement to the jury: 

“If it please your Honor, ladies and gentleman of the 
jury: You already have some understanding of what this 
case is about; but it is the duty of counsel for the plaintiff 
to present the issues and state what the plaintiff expects to 
prove, in as clear a manner as possible, without argument 
or without going unnecessarily into the details of the evi¬ 
dence. 

For that purpose it becomes my duty to outline to you 
briefly the character of this lawsuit, and what the plaintiff 
expects to establish, and outline to you the reasons why 
the plaintiff expects at your hands a verdict against the 
defendant. 

I want to give you briefly the background of the case on 
which the claim for damages is founded and based. 
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The plaintiff in this ease, for many years, or quite a 

long number of years, resided with her family in 

28 the State of Kentucky. Finally she moved to Wash- 

» * 

ington with her daughter and sought employment in 
the service of the United States. Bv virtue of an executive 
order of the President of the United States she became an 


inspectress in the Immigration Service of the United States, 
in the year 1915. The order for her employmeiit being 
signed officially on or about that date by His Excellency, the 
President of the United States, Woodrow Wilson. 

We expect to show to you that at the time she entered 
upon the service she had earned a good name, fame and 
reputation, and that she had such a good name, fame and 
reputation when she was so appointed and entered upon 
her official service. That from 1915 to March, 1916, she 
worked in the Ellis Island station in the Immigration Ser¬ 
vice of the United States, under Commissioner Howe, one 


of the Commissioners appointed and having charge of that 


service. 


That in 1916 she was made what might be termed a woman 
executive under Commissioner Howe, and served in that 
capacity until 1916, being the only woman official of that 
responsibility, so far as we know, in the country. 

From 1916 to 1921 she worked honorably and acceptably, 
increasing her capacity, and showing her superiority in that 
work under Commissioner Wallis, under whom she worked, 
in public hearings, and other responsibilities of her office. 

In 1921, after serving under Commissioner Wallis, she 
served under Commissioner Tod, who succeeded that gen- 
tleman, taking up her service in 1921, and there remained 
until 1923, and Commissioner Tod supervised officially her 
work and approved it, in her official capacity. 

She served, from 1923 to 1925, under the Honorable 
Henry Curran, who became Commissioner of Immigration 
in the City of New York, Ellis Island. Anyway, in 1925 she 
was transferred to the Immigration Office in Seattle, Wash¬ 
ington. There she undertook her responsibilities and duties 
under Commissioner Weedin, and served under him from 
1925 until 1932, and served faithfully, rendering service to 
her Government under her superior officers. 

Soon after that, we expect to show you, that certain con¬ 
ditions arose that made other people anxious and willing, 
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at least—anxious, apparently, to have her separated from 
the service, and she was separated from the service. Partly 
due initially to the passing by Congress of an act which 
attempted to remove all persons from the Government ser¬ 
vice, with the right to re-appointment; and that her separa¬ 
tion was made arbitrary, instead of optional, under condi¬ 
tions stated thereafter by the defendant, afterward stated, 
upon which this cause of action rests. 

Now, it becomes necessarv for me to state to vou briefly 
what this cause of action relates to, having stated to you 
briefly the positions of the plaintiff from the time of 
29 her emplovment until the time of her discharge 
in 1932. 


After having been, as we expect to show you, unwar- 
rantedlv discharged from the service, she asked Senator 
Barkley, of the State of Kentucky, her Senator, an out¬ 
standing Senator from that part of the country, and serving 
from Kentucky, her friend up to that time, to ask of the 
Department of Labor reasons and explanations for her 
dismissal, she having become a Civil Service employee pro¬ 
tected by the laws of the United States. 

Then the defendant, answering a request for information, 
made of him bv the senior Senator from the State of Ken- 
tuckv, wrote a letter to Senator Barklev, which letter was 
admittedly written, according to the pleadings in this cause 
—a letter to Senator Barkley, in which he made against 
the plaintiff charges which we say in this cause of action 
were false and untrue, and were maliciously made, were 
outside the privilege of the defendant, and were actionable 
in damages on the part of the plaintiff. 

Now, what were those charges? He charged in the letter 
to Senator Barkley, dated in 1933—December 18, 1933, 
answering a letter of Senator Barkley of November 14— 
he charged that, 

‘ * * * without exception the officers now in the service 
who have had contact with her work, report her as being 
contentious, self-willed, assertive as to her rights, and not 
amenable to discipline. They are also unanimous in their 
opinion that at no time during the period of her employment 
by the Department have her services been of real value. ’ 

We expect to show you from the records of the Govern¬ 
ment of the United States made by those who knew the 
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facts, that that statement was wantonly, carelessly and 
wickedly made by this defendant, and was outside thq rights 
of this defendant in this official, or any other capacity. 

He further charged: 

‘ Commissioner Weedin at Seattle who has recently writ¬ 
ten us in her behalf, in 1930 included her name in the list 
of employees headed 4 Services not meritorious!’ 

M e expect to show you that at all times during her service 
under Commissioner Weedin at Seattle, Washington, he 
valued her services highly; that he considered not onlv her 
services meritorious, but excelling the services of any other 
employee in the service; that he insisted from time to time, 
and at the very time referred to here, that he insisted upon 
promotion after promotion to take care of her because of 
her services. 

The next charge in the letter to Senator Barkley is as 
follows: 

‘I do not consider her work as Chairman of the Board of 
Special Inquiry in Chinese cases satisfactory. The exam¬ 
inations conducted by her indicate that she does not ap¬ 
proach the cases with an unbiased mind. She assumes the 
role of prosecutor rather than that of an investigator!. Her 
records are filled with extraneous matter and detailed in¬ 
formation upon points that have no bearing upon the 
30 issue.’ i 

We expect to show you that these statements were 
untrue, false, and recklessly made, and outside of the privi¬ 
lege of an official of the Government with respect to the 
standing of subordinates and the standing of the officials of 
the United States. 

The next charge is: 

‘ Mrs. Harris seems to have been a problem wherever she 

has been. She has been considered more or less of a joke 

at Seattle. Everv assistant commissioner’— 

•> 

This being a quotation from the Assistant Commissioner’s 
report j 

— 4 Every assistant commissioner, of which I have been the 
last, has considered her the worst. * * * ’ j 

We expect to show that in uttering the language pf an¬ 
other official against the plaintiff, that the defendant was 
reckless and careless in the use of his terms; that he wan¬ 
tonly tried to disgrace the plaintiff, and that the records 
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of his office, had he consulted them, would have shown that 
just the contrary of these statements were true. 

Then another statement: 

‘There is no useful purpose resulting from her assign¬ 
ment there. I understand she was sent there, if I may use 
the term, as a result of the passing of the buck from the 
Ellis Island office.’ 

That being a quotation, as 1 recall the language, from 
Commissioner Curran in Xew York, to the Commissioner 
at Seattle. 

We expect to show you that the transfer was meant by 
the officials in Washington in good faith, and not to pass the 
buck from one city to another, and that the use of the term 
is a degradation to the plaintiff, and tends to destroy her 
standing and make it impossible for her ever to get back 
into the Government service and that this term was used 
recklesslv and wantonlv. 

And then a quotation from another officer, and appearing 

in this letter to Senator Barkle^: 

« 

‘These statements coming from officers associated with 
her at different stations and at different times impelled the 
conclusion that her services have been marked by incom¬ 
patibility, uncooperativeness, and to a large extent incom¬ 
petency. Her record discloses that whether in furtherance 
of her efforts to gain promotion or to maintain her com¬ 
plaints, she has relied heavily upon political and outside in¬ 
fluences. The point is she has evidently been unwilling to 
rest her case upon her individual merit. ’ 

We expect to show, in contradiction of that, that Mrs. 
Harris was appointed because of her peculiar qualities of 
fitness that she had for the service, and that she was 
31 retained because of her social graces, her good judg¬ 
ment, her long experience, and skill in handling deli¬ 
cate matters, which men in the Government service are 
really unfitted and incompetent to handle; and that she held 
her position not because of any political influences, but hav¬ 
ing been appointed by the President of the United States 
for reasons which appealed to him, and held her office be¬ 
cause of the value of her services, and that she was dis¬ 
missed not because of invaluable services, but upon preju¬ 
dices not founded upon the public interest. 

The next quotation: 


LUCY JONES HARRIS VS. D. W. MACCORMACK. 


27 


‘It appears that Mrs. Harris’ original appointment was 
through political influence’ 

I have already referred to that. 

‘that at no time have her services been satisfactory or 
valuable to the Government’— 

I have referred to the fact that just the contrary is true— 
‘and that she has continuously attempted to exercise 
outside pressure on the Department.’ 

We expect to show you that those statements are not true. 
Now, based upon those reasons, which we expect to show 
you were false and violent and unwarranted and reckless 
and unsupported by the record of her services in tlie Gov¬ 
ernment for 16 years, Mrs. Harris was discharged; and 
then, seeking to find out why she was discharged, and being 
unable to find out, she approached a Senator, and then there 
goes to him a letter from her, and he shows his interest, 
and there goes to him this letter, in 1933, in which, in a 
studied effort, with all this detail, and not for any other pur¬ 
pose, he goes into every thread of gossip between the offi¬ 
cials of the bureaus, and this letter from this defendant cas¬ 
tigating her is sent out. 

Now, having shown that these facts are unwarranted and 
untrue and unjustified and unprivileged, then you will come 
to the question of what she is entitled to recover by reason 
of the sending out of these publications and these state¬ 
ments. 

You will see in Mrs. Harris when she takes the stand a 
woman of grace and culture and refinement. You will soon 
comprehend that her name and fame and reputation is 
worth more to her than life itself. You will learn from her 
and other witnesses that upon getting this statement out in 
this manner, she lost her status with her friends and the 
public officials of her State, and the officials of the Govern¬ 
ment; that the doors of future employment were closed to 
her; that it became a matter of anxiety what, at her age, 
would become of her; that it so preyed upon her mind, men¬ 
tally and physically, and that it has continued until this day, 
and that because of this condition she has had tp seek 
medical advice; she has had to seek her friends’ advice; 
she has had to seek partial employment. She has been 
deprived of her retirement pay at the time of retirement, 
for continuous service. And we expect to show you that 
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as a consequence her good name is lost, as well as her oppor¬ 
tunity to make a living. And that her name and fame and 
good reputation is lost, all of which has come about by 
reason of these wanton and reckless statements 
32 officially given out bv an officer, contrary to the 
record of the Government in his own files if he had 
looked for them so that he might have justly and fairly 
stated the facts for which she was removed. 

We understand the law to be that an official of the Gov¬ 
ernment -has a certain privilege; that he may state to his 
superiors, even to his inferiors in the Government where 
he serves in a coordinate branch, he mav state the facts to 
another official, even if they are unfavorable, but he may 
not so state wrongfully, willfully, maliciously, or carelessly 
or recklessly, and he may not state it outside of the record 
or contrary to the record in his official capacity. 

If you find that those are the conditions in this case, then 

you have the right to say what represents the fair value to 

this good woman of the loss of her reputation, the loss of 

her good standing with the Government, the reputation of 

disloyalty which has been heralded against her there, or 

her friends anywhere, either the State of Washington, or 

elsewhere; the loss of her health and the future anxiety and 

•> 

fear that she mav not be able to make a living with her 
hands or brain because the doors have been closed against 
her. 

We have sued for $150,000. It is for you to determine, 
after you get all of the facts, whether that is too much, or 
whether it is not enough—of course, vou cannot go bevond 
that, that being the limit we have set ourselves. It is up 
to you, after you have heard all of the facts, to determine 
what that is worth, after the Court has charged vou as to 

7 O * 

the law. 

We think we will show you that her health has been de¬ 
stroyed, that her opportunity to make a living has been lost, 
that her standing with the officials of her State who spon¬ 
sored her to the Government, has been lost. 

If we show you all of that, we shall expect to ask of you 
a verdict commensurate with that loss and injury, which, 
I think, will not be less than what we have sued for. 

Mr. Underwood. Excuse me, Mr. McNeill, as I under¬ 
stand your statement you spoke only of count 1. I wonder 
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whether you want to make any statement as to counts 2 
and 3. i 

Mr. McNeill. I rely, your Honor, on all three counts. 
But, as I read the declaration I think my statement covers 
essentially all of the facts. 

Mr. Underwood. I just thought you said that this com¬ 
munication from Senator Barkley—you spoke of that only. 

Mr. McNeill. Thank vou very much. I should have said 

%/ * 

that the Barkley letter was subsequently sent to other 
Senators: Senator Copeland of New York, through whom 
Mrs. Harris asked, through her friends, for cooperation to 
restore her to her official status; and to Senator Russell, of 
Georgia. And in such of those counts we are making a 
demand for $50,000 damages. I was in error when I was 
talking to you. I thought we had only two counts. We have 
three counts. Mr. Underwood has called mv attention to 
it. In each count we are asking for $50,000 or $150,000. 

Thank vou verv much.” I 

* i 

Thereupon the jury, at the direction of the Court, 
33 retired from the courtroom; 

Whereupon the defendant moved the Court for a 
directed verdict in favor of the defendant upon the opening 
statement of counsel; 

After argument of counsel upon said motion, a recess was 
taken until 1 -.30 o’clock p. m.; 

Upon resuming its sessions at 1:30 o’clock p. m., at the 
expiration of the recess the Court disposed of the motion, as 
follows: 

The Court. I 

“I took what time I could at the noon recess to look into 
the authorities that have been cited to me here, and I rather 
think the whole foundation of this case lies in the question 
of privilege; as to whether or not this was a privileged 
communication to the Senator. None of the cases cited 
exactly disposes of this point in any satisfactory manner, 
and I think it might be said to be in doubt. But, in view 
of the fact that a long trial will be required, and the fact 
that the final result one wav or the other mav turn on this 
question, it seems advisable to let the Court of Appeals 
decide this question before we take the time to hear the 
large number of witnesses, and go into all the records and 
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documents that will undoubtedlv he involved in trving the 
question of whether or not there was malice. 

“In the absence of any direct authorities on the question 
I am inclined to think that the Senator had such an interest 
in this matter, which he presented on behalf of a constituent, 
and such a relation existed as justifies the recognition of 
the communication to him as privileged; the philosophy of 
it being that it is better to take the risk of a mistake being 
made or a wrong being done an individual than to have the 
officers of the Government subjected to the pressure and 
inconvenience that would result from their liabilitv to be 
sued in consequence of their statements made under the 
circumstances of this case. 

“The practical advantage of saving time and expense by 
having this matter decided first by the Court of Appeals 
before a trial on the facts, impels me to direct a verdict for 
the defendant at this stage of the case. The question may 
now be taken to the Court of Appeals much more economi¬ 
cally and cheaply than it can at any other time. So, I will 
direct a verdict for the defendant. 

“You may take the verdict, Mr. Clerk. 

“You have your exception, Mr. McNeill.” 

Mr. McNeill. 

“I take it vour Honor has made sufficient comment to 
* 

save my exception ? ’ ’ 

The Court. 

“Yes; I think so. 

Thereupon the jury, at the direction of the Court, 
34 returned a verdict finding the issues in favor of the 
defendant. 

Mr. McNeill. 

“I w~ant to formally note an exception, and I note an 
appeal to the Court of Appeals, and elect to stand on the 
declaration and the opening statement. Your Honor may 
as well fix the bond now. ’ ’ 

The Court. 

“Fifty dollars cash bond, or one hundred dollars bond.” 
Which w^ere all the proceedings had in this cause. 
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Therefore, be it remembered, that upon the trial of this 
case in Circuit Court No. 2, before Mr. Justice Cox and a 
jury, the above transactions as narrated in this Bill of 
Exceptions occurred, and the objections made by counsel as 
set forth in said Bill of Exceptions were in fact made and 
exceptions thereon allowed by the Court as indicated 
therein. 

Signed at the request of the plaintiff nunc pro tunc this 
29th day of June, 1936. i 

JOSEPH W. COX, 

Justice. 

We agree to the above. 

LESLIE C. GARNETT, j 

U. S. Attorney, I 

H. L. UNDERWOOD, ! 

Ass’t U. S. Attorney, 

At to rneys fo r Defendant. 

35 Endorsed: Law No. 85,074. Lucy Jones Harris, 
208 Massachusetts Ave., N. E., Washington, D. C., 
Plaintiff, vs. D. W. MacCormack, c/o Department of Labor, 
Immigration & Naturalization Bureau, Washington, D. C., 
Defendant. Bill of Exceptions. Robert H. McNeill, j Kelly 
Kash, Investment Building, Washington, D. C., Attorneys 
for Plaintiff. ! 

Endorsed on Cover: District Court of the United States, 
District of Columbia. No. 6811. Lucy Jones Harris, Ap¬ 
pellant, vs. D. W. MacCormack. L T nited States Court of 
Appeals for the District of Columbia. Filed Aug. 19,j 1936. 
Moncure Burke, Clerk. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


April Term, 1936. 


No. 6811. 


LUCY JONES HARRIS, 
Appellant, 
vs. 

D. W. MacCORMACK, 
Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

The suit here for consideration is based upon charges 
by the plaintiff-appellant, Lucy Jones Harris, that the 
defendant-appellee D. W. MacCormack recklessly, wan¬ 
tonly and maliciously libeled her by the use of lan¬ 
guage with respect to her which was intended and de¬ 
signed to and actually did “ injure, disgrace and de¬ 
fame the plaintiff in her good name, fame and reputa¬ 
tion’ 7 and did ‘ 4 bring her into public discredit and 
obloquy.” 

p 

The charges made by the defendant against the plain¬ 
tiff were made by the defendant in his capacity as Oom- 
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missioner of Immigration and Naturalization, of the 
United States appointed April 25,1933, but, as charged 
in the declaration, the charges when so made were 
false, reckless, wanton and malicious, and that when so 
made the plaintiff-appellant was no longer an official of 
the Government of the United States and had been dis¬ 
charged therefrom on November 19, 1933 as Grade 4 
immigrant and Chinese Inspector by the defendant- 
appellee, and was in pursuit of her activities as a civil¬ 
ian citizen of the United States, discharged without 
charges; without conformity to United States Civil 
Service Rule XII Removals: without conformity to the 
Retirement Act; refused a personal interview; refused 
a hearing bv the Secretarv of Labor and bv the United 
States Civil Service Commission, debarred from reg¬ 
istration for re-employment on the New Deal Civil 
Service Re-Employment List by communications of 
defendant-appellee. 

The above charges alleged to have been made by the 
defendant against the plaintiff-appellant, and notwith¬ 
standing the fact that at the time of making said 
charges she was a woman of high character and reputa¬ 
tion, personally and officially, and had deservedly ac¬ 
quired a reputation for honesty and integrity person¬ 
ally and officially over a long period of years. 

In substance, the charges made against the appellant 
by the defendant, by letters regularly uttered and pub¬ 
lished, were letters and/or copies of letters severally 
sent by the defendant to United States Senators Alben 
W. Barkley of Kentucky, Richard B. Russell of Georgia 
and Royal S. Copeland of New York, in each of which 
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said letters and/or copies thereof it was among other 
things, charged and alleged against the plaintiff-ap¬ 
pellant by the defendant as follows: 

“* * * without exception, the officers now’ in 
the service who have had contact with her work, 
report her as being contentious, self-willed, asser¬ 
tive as to her rights, and not amenable to disci¬ 
pline. They are also unanimous in their opinion 
that at no time during the period of her employ¬ 
ment by the Department have her services been 
of real value.” 

“Commissioner Weedin at Seattle who has re¬ 
cently written us in her behalf, in 1930 included 
her name in the list of employees headed ‘Serv¬ 
ices not meritorious.’ ” 

“I do not consider her w’ork as Chairman of the 


Board of Special Inquiry in Chinese cases satis¬ 
factory. The examinations conducted by her indi¬ 
cate that she does not approach the cases with an 
unbiased mind. She assumes the role of prosecu¬ 
tor rather than that of an investigator. Her rec¬ 
ords are filled w T ith extraneous matter and de¬ 
tailed information upon points that have no bear¬ 
ing upon the issue.” 

“Mrs. Harris seems to have been a problem 
wffierever she has been. She has been considered 
more or less of a joke at Seattle. Every assistant 
commissioner, of which I have been the last, has 
considered her the worst * * 

“There is no useful purpose resulting from her 
assignment there. I understand she was sent there, 
if I may use the term, as a result of the passing of 
the buck from the Ellis Island Office.” 


“These statements coming 


from officers 


asso¬ 


ciated with her at different stations and at differ¬ 


ent times impelled the conclusion that her services 
have been marked by incompatibility, uncoopera¬ 
tiveness and to a large extent incompetency. Her 
record discloses that w’hether in furtherance of 


her efforts to gain promotion or to maintain her 
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complaints, she has relied heavily upon political 
and outside influences. The point is she has evi¬ 
dently been unwilling to rest her case upon her in¬ 
dividual merit.” 

“It appears that Mrs. Harris’ original appoint¬ 
ment was through political influence; that at no 
time have her services been satisfactory or valu¬ 
able to the government and that she has continu¬ 
ously attempted to exercise outside pressure on the 
Department, there appearing in the file something 
like 90 communications from 50 different sources 
in her behalf." 

There are three counts in the declaration, all the 
same in substance and effect. 

1 . The defendant-appellee pleading to the above 
declaration set up against (’omit No. 1 a plea of the 
Statute of Limitations. 

2 & 3. As to Counts Nos. 1, and also 2 and 3, de¬ 
fendant-appellee further pleaded: 

(a) That the letters admittedly sent out were privi¬ 
leged in that the defendant was acting as Commission¬ 
er of Immigration and Naturalization of the United 
States, and had the privilege, in law, of making the as¬ 
sertions and charges against appellant, a subordinate, 
formerly employed under him, to said Senators, Bark¬ 
ley, Russell and Copeland, and particularly had such 
privilege because said letters, so addressed to said 
Senators, were in reply to request by them or letters 
from them asking for information as to appellant, and 

(b) That the charges so made were true in sub¬ 
stance and effect. (Record pages 10, 11, 12, 13, 14, 15 
and 16.) 
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From the pleas to the declaration and the several 
counts thereof, as above stated, a joinder of issue and 
note of issue were hied on April 18, 1935, (Record p. 
18), and the case was thereupon duly calendared for 
trial and came on for trial on the 27th of Mav, 1936. 
Whereupon a jury was duly chosen, sworn and im¬ 
paneled. 

“to well and truly try the issues herein joined 
* * * >? 


Upon the impaneling and swearing of the jury, as 
above, counsel for appellant, as required by rules of 
practice of the United States District Court, niade a 
statement of appellant’s case to the jury, which state¬ 
ment is found on pages 22 to 29 inclusive of the Rec¬ 
ord, and which statement shows more elaborately than 
does the declaration the proof or evidence intended to 
be offered by appellant in support of her said declara¬ 
tion. 

An examination of this statement of counsel will 
show that in no sense did the statement weaken or 
take from the allegations of the declaration any; aver¬ 
ment of fact, or in anv wav lessen the gravitv of the 
charges in the declaration. 

Upon the completion of the opening statement by 

counsel, it will appear, (Record p. 29) that 

“the defendant moved the Court for a directed 
verdict in favor of the defendant upon the opening 
statement of counsel; ’ ’ 

and that thereupon the Court did so direct a verdict 
in favor of appellee. 

From the above motion it will appear that appellee 
relies upon the validity of his motion for a directed 
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verdict upon the opening statement of counsel, and 
not upon any defect or failure of allegation in the dec¬ 
laration itself. This must have been the theorv of 
counsel, as no mention was made in said motion to any 
defect of allegations in the declaration, and in fact, the 
declaration had been pleaded to as hereinabove set 
forth and joinder of issue had thereon, and the case 
was at issue thereon. 

The case therefore appears to be in this Court sole¬ 
ly upon the question of whether or not the statement 
of the case by counsel for appellant, based upon the 
allegations of the declaration and the proof to be 
adduced thereunder, sufficientlv states a cause of 
action to have been given to the jury for its consider¬ 
ation. 

Understanding the fact that the only motion made 

by appellee and granted by the Court was a motion 

‘ ‘ For a directed verdict in favor of defendant up¬ 
on the opening statement of counsel” 

the action of the Court on said motion would indicate 
that the Court considered the question of whether or 
not the declaration stated a cause of action. In grant¬ 
ing the motion of appellee, the court said, among other 
things: 

“I took what time I could at the noon recess to 
look into the authorities that have been cited to 
me here, and I rather think the whole founda¬ 
tion of this case lies in the question of privilege; 
as to whether or not this was a privileged com¬ 
munication to the Senator. None of the cases cit¬ 
ed exactly disposes of this point in any satisfac¬ 
tory manner, and I think it might be said to be in 
doubt.” 







Counsel for appellant, in consideration of the above 
facts, feel impelled to discuss this case herein on the 
two grounds: ! 

1 . That the declaration itself sets forth a good 
cause of action. 

2. That the statement of the case by counsel, coupl¬ 
ing the proof intended to be offered with the declara¬ 
tion, likewise states a good cause of action, and that 
the Court in granting the motion made by appellee 
committed error, which should be reversed by this 
Court and a new trial ordered. 

Argument and Authorities. 

Were the statements of appellee as contained in the 
letters to the three United States Senators privileged, 
and, if not, were they actionable! Appellant was not 
in the service of the Government at the time the let¬ 
ters were written, and hence the appellee had no of¬ 
ficial dominion over her. The Senators to whom the 
letters were written had no official connection with the 
Bureau over which defendant had charge, and hence 
defendant had no license or leave to write to them or 
publish any statement or utterance to her injury or 
damage, particularly any statement that was untrue, or 
which would bring plaintiff into obloquy or shame. 

In 17 R. C. L. page 262, in defining Libel, this emi¬ 
nent authority says: 

66 DEFINITIONS—A definition of libel which 
has received general acceptance and approbation 
is as follows: A libel is a malicious publication, 
expressed either in printing or writing, or by 
signs and pictures, tending either to blacken the 
memory of one dead, or the reputation of one who 
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is alive, and expose him to public hatred, contempt 
or ridicule. * * * * A malicious publication by 
writing, printing, picture, effigy, sign, or otherwise 
than by mere speech, which exposes any living per¬ 
son or the memory of any person deceased to 
hatred, contempt, ridicule, or obloquy, or which 
causes or tends to cause any person to be shunned 
or avoided or which has a tendency to injure any 
person, corporation, or association of persons in 
his or their business or occupation, is a libel. ?? 

p a ge 2941 

“IX GENERAL.—Words, whether oral or 
written, which injuriously affect the profession, 
business or employment of another by imputing to 
him a want of capacity or fitness for engaging in 
the same are actionable per se , without proof of 
special damage, although such words do not de¬ 
fame the person in the ordinary sense, or impute 
to him blame, moral turpitude, or even censure. 
For example, a letter written by a manufacturer 
to a prospective customer, stating that a business 
rival is a secondhand dealer, puts in inferior 
work, has a scab establishment, and has not a me¬ 
chanic in its establishment is libelous and no al¬ 
legation of special damage is necessary.” (Italics 
ours.) 

Page 305: 

“It is well settled that false words which tend 
to prejudice the person spoken of in his occupa¬ 
tion or employment are actionable without proof 
of special damage, if they affect him in such em¬ 
ployment in a manner that may, as a necessary 
coyisequence, or does, as a natural consequence, 
prevent him from deriving therefrom that pe¬ 
cuniary reward which, probably, otherwise he 
might have obtained.” (Italics ours.) 

Appellee claims that the communications complained 
of were privileged, that they were written by him in 
his official capacity and under official privilege so to 
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write. On the other hand, appellant insists that in 
sending a written communication even about one who 
was at the time in the employment of the Government, 
the official claiming the privilege was and is required 
to use reasonable diligence to ascertain the tfuth of 
the charges of incompetency; and this requirement is 
more imperative when the party complaining of: the li¬ 
belous utterances was not in such employment. In the 
case of Stevenson v. Morris, 288 Pa. 405 (50 A. L. R. 
235) it is said: ! 

“To claim the benefit of the privilege and ab¬ 
solve himself from suspicion of being actuated by 
malicious motives, defendant was bound to use 
reasonable effort to ascertain the truth of charg¬ 
es of incompetency directed against the person 
engaged in the work, and to refrain from the use 
of inflammatory and exaggerated statements. The 
privilege, in cases of the character here involved, 
is not absolute, but merely a qualified one, and is 
no defense if it in fact appears defendant was 
actuated by malice in making the statements. It 
being undisputed that the charge of incompetence 
on the part of plaintiff was untrue, the burdep was 
on defendant to show the use of reasonable care 
and diligence to ascertain the truth of the state¬ 
ments contained in his letter before making them 
(Hartman v. Hyman, 287 Pa. 78, 84, 134 Atl. 486, 
and cases cited), and establish all facts necessary 
to bring himself within the rule of privilege (Hart¬ 
man v. Hyman, supra, page 83, 134 Atl. 486, and 
cases cited), which requires that the communica¬ 
tion be one made on a proper occasion, from a 
proper motive, in a proper manner, and based on 
reasonable or probable cause. * * * The intem¬ 
perate nature of the language used in defendant’s 
letter, as well as his failure to make reasonable 
inquiry as to the professional ability of plaintiff, 
might properly be taken into consideration by the 
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jury in determining* whether he was actuated by 
malice, or wrote the letter with reckless disregard 
of the truth or falsity of the statements it con¬ 
tained.” 

In the case of Robinson v. Coulter, 215 Mass. 566, 
(50 A. L. R. 344) it is said: 

‘‘The issue of the truth of the statements, and 
the claim of qualified privilege based on the argu¬ 
ment that the publication was a fair and reason¬ 
able comment and criticism on a matter of public 
interest cannot be availed of on the demurrer, as 
thev are matters of defense. And it is so to be 
noted that the declaration avers that the words 
were published maliciously, proof of which would 
destroy the alleged prima facie privilege.” 

In the case of Hodgkin v. Gallagher, 122 Maine, 112, 
(50 A. L. R. 347) the Court said: 

“The defense of privilege, if at all necessary, is 
not sustained. The defendant’s privilege is a 
qualified privilege, and is a defense only if the 
defamatory w’ords were spoken in good faith, with¬ 
out actual malice (Sweeney vs. Higgins, (1918) 117 
Me. 415, 404 Atl. 791) and with reasonable grounds 
for believing their truth (Toothaker v. Conant, 
(1898) 91 Me. 438, 40 Atl. 331; Elms v. Crane, 
(1919) 118 Me.. 264, 107 Atl. 852). The defendant 
>vas not actuated by malice; what he said was ut¬ 
tered in good faith. But the case does not dis¬ 
close that he had any reasonable grounds for ac¬ 
cusing the plaintiff of stealing. If he used the de¬ 
famatory language as alleged, the defense of 
privilege is not established.” 

In 36 Corpus Juris, 1183, it is said: 

“The rule making actionable words tending to 
disparage or discredit one in his official capacity 
extends to officers or agents of private corpora¬ 
tions or associations. Words imputing to such of- 
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ficeT or agent lack of ability to perform the duties 
of his office, want of integrity, misappropriation 
of corporate funds, or such other conduct as would 
render him unfit to hold his office, are actionable.” 

Page 1217: 

“It is generally held that, if the publication is 
not justified by proof of its truth, or by the privi¬ 
leged occasion of publication, the presumption of 
such malice as may be essential to the action is a 
conclusive presumption of law, especially if the 
communication is defamatory per se, and cannot 
be rebutted.” I 

i 

Page 1248: j 

“The protection of the privilege may be lost by 
the manner of its exercise, although the belief in 
the truth of the charge exists. The privilege does 
not protect any unnecessary defamation. In or¬ 
der for a communication to be privileged, the par¬ 
ty making it must be careful to go no farther than 
his interests or his duties require. Where the 
party exceeds his privilege and the communication 
complained of goes beyond what the occasion de¬ 
mands that he should publish, and is unnecessarily 
defamatory of plaintiff, he will not be protected, 
and the fact that a duty, a common interest; or a 
confidential relation existed to a limited degree is 
not a defense, even though he acted in good faith.” 

i 

In the case of White v. Nichols, 3 Howard 284 (11 
Law Ed. 591) the Supreme Court had under consider¬ 
ation a case where the party charged with libel sought 
to avoid liability on the ground that the publication 
complained of was “privileged and therefore not ac¬ 
tionable.” In holding that even communications of an 
official character,—“Petitions to the King, or to Par¬ 
liament, or to the Secretary of War,” if libelous—are 
actionable, the Court said: 
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“By able judges of our own country, the law of 
libel has been expounded in perfect concurrence 
with the doctrine given by Chancellor Kent. Thus, 
in the case of The Commonwealth v. Clap (4 Mass. 
Rep. 169) it is said by Parsons, Ch. J. ‘That a 
man may apply by complaint to the Legislature 
to remove an unworthy officer: and if the com¬ 
plaint be true, and made with honest intentions 
of giving information, and not maliciously, or 
with intent to defame, the complaint will not be 

a libel. And when anv man shall consent to be a 

• 

candidate for a public office conferred by the elec¬ 
tion of the people, he must be considered as put¬ 
ting his character in issue, so far as it may re¬ 
spect his fitness and qualifications for the office; 
and publications of the truth on this subject, with 
the honest intention of informing the people, are 
not a libel; for it would be unreasonable to con¬ 
clude, that the publication of truths, which it is the 
interest of the people to know, should be an of¬ 
fense against their laws. For the same reason, 
the publication of falsehood and calumny against 
public officers, or candidates for public offices, is 
an offense dangerous to the people, and deserves 
punishment, because the people may be deceived, 
and reject their best citizens, to their great injury, 
and it may be, to the loss of their liberties. The 
publication of a libel maliciously, and with intent 
to defame, whether it be true or not, is clearly 
an offense against the law on sound principles, 
etc.’ ” 

“In the case of Bod well v. Osgood (3 Pick. Rep. 
379), it was ruled that a false complaint, made 
with express malice, or without probable cause, to 
a body having competent authority to redress the 
grievance complained of, may be the subject of 
an action for a libel, and the question of malice 
is to be determined by the jury.” * * * 

“We conclude then, that malice may be proved, 
though alleged to have existed in the proceedings 
before a court, or legislative body, or any other 





13 


tribunal or authority, although such court, legis¬ 
lative body, or other tribunal, may have been the 
appropriate authority for redressing the griev¬ 
ance represented to it; and that proof of express 
malice in any written publication, petition, or 
proceeding, addressed to such tribunal, will ren¬ 
der that publication, petition, or proceeding, libel¬ 
ous in its character, and actionable, and will sub¬ 
ject the author and publisher thereof to all the 
consequences of libel. And we think that in every 
case of a proceeding like those just enumerated, 
falsehood and the absence of probable cause wall 
amount to proof of malice. 


‘ ‘ The next and the only remaining question nec¬ 
essary to be considered in these cases, is that 
which relates to the rulings of the court below 
excluding the publication declared upon as a libel 
from going to the jury in connection with other 
evidence to establish the existence of malice. We 
forbear any remark upon the intrinsic character 
of the injury complained of, or upon the extent to 
which it mav have been made out. These are mat- 
ters not properly before us. But if the publication 
declared upon was to be regarded as an instance 
of privileged publications, malice was an indis¬ 
pensable characteristic which the plaintiff wbuld 
have been bound to establish in relation to it. The 


jury, and the jury alone, were to determine wheth¬ 
er this malice did or did not mark the publication. 
It would appear difficult a priori to imagine how 
it would be possible to appreciate a fact whilst that 
fact was kept entirely concealed and out of view. 
This question, however, need not at the present 
time be reasoned by the court; it has, by numerous 
adjudications, been placed beyond doubt or con¬ 
troversy. Indeed, in the very many cases that are 
applicable to this question, they almost without 


an exception concur in the rule, that the question 


of malice is to be submitted to the jury upon 


the 


face of the libel or publication itself.” 
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In the case of New York v. Porto Rico Co. 2, Garcia, 
16 Fed. (2) 734, in quoting with approval from King 
v. Patterson, 49 N. J. 419, the Court said: 

“The absence of a malicious motive may protect 
against exemplary damages, but will not bar the 
action. In a legal sense, malice, as an ingredient 
of actions for slander or libel, signifies nothing 
more than a wrongful act done intentionally, with¬ 
out just cause or excuse. Cooley on Torts, 209, 
and note. A defamatory publication, under the 
pretext of a privileged communication, where the 
privilege does not exist, is a publication without 
just cause or excuse, and in a legal sense ma¬ 
licious, and therefore actionable, though it be 
made without a malicious motive. The burden 
of proving that the occasion of publication was 
privileged is on the defendant. ’ r (p. 737.) 

In the case of Previn v. Tenacre, Inc., 70 Fed. (2d) 
389 the Court, of Appeals of the Third Circuit approved 
an nSrmrs£i§i given to the jury by the Court below in 
the following language: 

“He further charged the jury that the report 
of the disease from which plaintiff was suffering, 
to the Commissioner of the Department of Insti¬ 
tutions and Agencies of New Jersey, was a priv¬ 
ileged communication and that the contents of 
the report were not libelous and did not constitute 
a cause of action unless the information was ‘wil¬ 
fully and maliciously and falsely given, or that it 
was made in reckless disregard as to whether or 
not the diagnosis there given was correct or 
false / ” (Italics ours.) (p. 390.) 

In the case of National Disabled Soldiers’ League 
v. Hann, 4 Fed. (2d) 436, it is said: 

“Express malice may be found from the lan¬ 
guage itself, as well as from extrinsic evidence, 
and that question is one for the jury to deter- 
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mine. White v. Nicholls, et al., 3 How. 266, 291, 
11 L. Ed. 591; Ashford v. Evening Star Publish¬ 
ing Co., 41 App. Cas. 395, 405. ? ’ (p. 441.) 

i 

Conclusion. j 

In the case at bar the libelous publications com¬ 
plained of were issued by an official of the Federal 
Government, were written of and concerning a private 
individual, and published and delivered to persons 
not in the same branch of the Government and having 
no official connection with that branch of the Govern¬ 
ment. The matter complained of, in its very nature, 
and under the ordinary meaning of words and expres¬ 
sions, defamed the plaintiff, held her up to ridicule 
and scorn, injured her in her standing, lowered her 
in the respect and esteem of her associates and the 
public, and caused her, as alleged, great mental and 
physical pain and suffering. The publications con¬ 
cerned one who had been in Immigration service since 
June 1, 1915, upon appointment by individual Execu¬ 
tive Order No. 2181 issued at The White House by 
President Woodrow Wilson upon the recommendation 
of Secretary of Labor Wilson and Commissioner-Gen¬ 
eral of Immigration Comonetti, as stated in the 
Executive order, the public service, and they had 
the effect of calumnizing and condemning the plain¬ 
tiff with regard to all her official record and this 
was communicated to friends of plaintiff in high 
places. Plaintiff alleges that the publication was 
false; that it was made in malice; that it caused her 
mental and physical suffering; that it injured her and 
caused her loss and damage. She seeks redress in the 
verdict of a jury. Defendant claims that the com- 
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munication was privileged and not actionable, and 
that regardless of the character of the alleged libelous 
utterances, or their truth or falsity, or whether in¬ 
spired by malice, or the injury or suffering caused to 
plaintiff, no redress can be had. Such position, if up¬ 
held, would give unbridled leave or license to public of¬ 
ficials to defame and libel present or past official as¬ 
sociates, with no limit to the avenues through which 
such libels are published, and with no limit as to the 
character or contents of such defamations. This posi¬ 
tion appears to be altogether contrary to the dictates 
of good conscience, and at variance with the decided 
weight of authority. 

A reversal is asked. 

Respectfully submitted, 

ROBERT H. McNEILL, 
KELLY KASH, 

Attorneys for Appellant . 





